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V.T.C.S. (RQ-44) 

We have received your request for a deddon under the Open Recwds.Act as 
to whether the dty may withhold c&ah .&cmnents requested by a member of the 
public. YoninformusthattheCityof~reaipedawrittennoticeofcIaim 
pursuant to section 4.01 of ardde 459Cti. V.T.C.S., with regard to an individual who 
diedsholdy~ttbeiagcaredforbythedty’s~MedicalSavice,ml?llldlrl 
inthisnoticewasarequestfor”aqyandanmedicalrecordsinthecare,crutodyor 
amtrol of the City of Irving Emergency Medical Sexvia and/or its recordkeeping 
department conce.ming” the ix&id&. The request was made on behalf of the 
decease& widow, and wasaccompanied by the widow’s written consent to release 
the infotmatio~~ You would like ti to datermine whether, in the case that this daim 
may be deemed to be a raqaest for records under the Open Records AC& s&on 
3(a)(3) of the act would except the’ requested d-en@ from disclosure. We 
conclude that access to these records is governed by prwisions outside of the Open 
Records Act; therefore exceptions to the Open Records Act are not appkable to 
their release. 

This office recently determined that emergency medical service! reports 
mated under tbe delegated authority of a~physkian are records within the 
contidentia!ity and disclosure pmvisions of section 5.08 of the Medical Practice Act, 
artid 449Sb, V.T.CS. See Open Records Decision No. 578 (1990). Seaion 508(b) 
reads as follows: 

Records of the identity, diagauk evaluation, or treatment 
ofapatie~byaphysidanthataraaeatedotmaintainedbya 
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physician are confidential and privileged and may cot be 
discl~cxccptaspraclidedinthissection. 

Section 5.08 provides both for the confidentiality of such records from the general 
publiq and for mandatory access to the records to MXduals (1) falling within the 
exceutions to wntidentlality and (2) wmplying with the statutory access 
re&emms. Id 5 5.08W 0463, (k). 

Among the exceptions Born. the general rule of con6dcntiality is one 
authoriziug disdosure to “any person who bears a written consent of the patient Or 
orher ptvson authori.zed to act on the patient’s beJ@f far n&me of w@identiaI 
b$.nmm aspwided fg Subsectfon (I) of thb secticm” Id 3 5.08(h)(5) (emphasis 
added). At the same time, subsection (k) of section 5.08 provides for mmrdmory 
accey with some qualificati~ for individuals falling w&in section 5.08(j). 
Subsection (j>(l) provides the following wndilions for disclosure of records 
pmuant to subsections (b) and 6: 

(i)(l) c%lsent for th e reIease of confide-ntial information 
mustbeinwritingandsiguedbythepatient.. . or.apemonal 
tqnzrentaWeifthepaGentisdereareci, providedtbatthewritten 
em3ent specifies the foIlowingz 

(A) the i&rma$on or medical records to be covered by 
the release: 

(B) the reasons or purposes for the release; and 

(C) the person to whom the information is to be released. 

The text of section 5&3(k) reads as follows: 

A physician &aR furnish copies of medic3 records 
reqnestcd, or a summary or nan$ve of the reco* pursuant to 
a written, consent for release of the information as provided by 
Subs&ion ci) of this section, except if the physician determines 
tbat access to the information would be harmful to the physical, 
mental or emotional health of the patient, and the physician 
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may delete wn6deudal information about another person who 
has not consented to the release. (Emphasis added.)l 

In this case section 5.08 of the Medical Practice Act provides a distinct 
qtem of access to medical records from that laid out in the Open Records Act.2 
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Because the records at issue fit withiu both of thcrc statutes, we must determine 
which stalute gwems access to them. This office has previously explained that 
statutes govendng access to a spedtic subset of information held by a governmental 
bdy prevail wer the generally applicable Open Records Act. See Open Records 
Decision Nos. 478 (1987) at 2 - 3 (Open Records Act does not govern special rights 
of access granted under other statntcs); 451(1986) (section 3(a)(3) inapplicable to 
investigative file to whid~ s&j& is granted access by other stamte); 43 (section 
3(a)(3) inapplicable to report de public by stamte). 

For cxampk, in 0pe.n Reaxk Decision No. 451, the Texas State Board of 
Public Accountant sought to invoke section 3(a)(3) of the Open Records Act to 
withhold i&m&ion pertaking to a pending complaint against a licensee from the 
licensee’s attorney. Section 25 of artide 41a-1, V.T.C!L, provided that information 
held by the board pertaining to a liccnsck ‘shan be available for inspection by that 
. . . licensee,. and that the licensee could give the board written authorization to 
disclose the infonnadon to other pcopk. Open Records Decision No. 451 at 2, 
quoting V.T.C.S. art. 41a-1.5 25 (emphasis added). Assuming the information at 
issue to be within both section 3(a)(3) of the Opcn.Rccoz& Act and section 25 of 
article 4la-1, &e decision condudcd that the provision more spedI% to the 
particular information kquested prevai&l over the general access stamtc, based 
upon the weU+stab&hed role that s@c stamtcs prevail over general ones. See 
CueUar v. i&are, 521 S.W.2d 277 (Ta, Grim. App. 1975); -II%. &JR. 3d SIR&&S 
% 126,136. 

. l2tc same adysis apphes to the situation before us, Moreover, subsection 
(i) if section 5.08 provides that ‘excepti&s to the confidentiality privilege in this 
Act are not affected by any stamte enacted before the effective date of this Act.” 
This seems a dear expression of intent that access to thcsc records be governed by 
this statute, effective in 1981, rather than the Open Records Act, enacted in 1973. 
Because the Medical Pm&ice Act, rather than the Open Records Act, determines 
your authority and duty to release these records to the requestor, section 3(a)(3) of 
tbe Open Records Act is not relevant to the access question you pose. However, as 



long as the release form aowmpanying the request meets the requirements ~of 
,section 5.08 of the Medical Pxacth Act (as well as those of Texas He&h and Safety 
Code section 773.091)‘ we believe that the rcqucstoris entitled to the records under 
that statute.3 

SUMMARY 

Access to records created or maintaiued by a’physician 
wltbin artidc 449Sb, section S.Og, V.T.C.S., is governed by the 
provisions of that statute, rather than by the Open Records Act. 
Where artide 4495b gives a quali&d individual a right of aaxss 
to records, excfqtions to the Open Records Aci cannot be 
invoked to deny such access. 
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